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UNITED STATES COURT OF APPEALS

 FOR THE NINTH CIRCUIT 

THOMAS ZABOROWSKI; VANESSA
BALDINI; KIM DALE; NANCY
PADDOCK; MARIA HOWARD; TIM
PLATT, on behalf of themselves and all
others similarly situated,

                     Plaintiffs - Appellees,

   v.

MHN GOVERNMENT SERVICES, INC.;
MANAGED HEALTH NETWORK, INC.,

                     Defendants - Appellants.

No. 13-15671

D.C. No. 3:12-cv-05109-SI

MEMORANDUM*

Appeal from the United States District Court
for the Northern District of California

Susan Illston, Senior District Judge, Presiding

Argued and Submitted November 18, 2014
San Francisco, California

Before: GOULD and WATFORD, Circuit Judges, and MARTINEZ, District
Judge.**   

FILED
DEC 17 2014

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

    * This disposition is not appropriate for publication and is not precedent
except as provided by 9th Cir. R. 36-3.

  ** The Honorable Ricardo S. Martinez, District Judge for the U.S.
District Court for the Western District of Washington, sitting by designation.
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MHN Government Services, Inc. (MHN) appeals from the district court’s

order denying its motion to compel arbitration.  We affirm.

1.  The district court correctly held that the arbitration provision is

procedurally unconscionable.  See Chavarria v. Ralph’s Grocery Co., 733 F.3d

916, 922–23 (9th Cir. 2013).  The district court found that MHN was in a superior

bargaining position, the arbitration provision was a condition of employment, and

plaintiffs were not given a meaningful opportunity to negotiate.  These findings are

not clearly erroneous, and they support the conclusion that the contract is

oppressive.  See Ellis v. McKinnon Broad. Co., 23 Cal. Rptr. 2d 80, 83 (Ct. App.

1993) (defining oppression as the absence of real negotiation and meaningful

choice resulting from inequality of bargaining power).  Contrary to MHN’s

contention, the contract’s modification provision did not invite negotiation, and

California law does not require plaintiffs to have attempted to negotiate in order to

show oppression.  See, e.g., Circuit City Stores, Inc. v. Mantor, 335 F.3d 1101,

1106–07 (9th Cir. 2003); A&M Produce Co. v. FMC Corp., 186 Cal. Rptr. 114,

125 (Ct. App. 1982).

2.  The district court also correctly held that multiple aspects of the

arbitration provision are substantively unconscionable.
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First, the arbitrator-selection clause is substantively unconscionable.  See

Chavarria, 733 F.3d at 923–26.  The clause gives MHN the power to control

arbitrator candidates so long as those arbitrators are licensed to practice law and

are purportedly “neutral.”  Granting MHN near-unfettered discretion to select its

three preferred arbitrators is “unjustifiably one-sided,” Chavarria, 733 F.3d at 923,

and unreasonably reallocates risks to the weaker bargaining party.  Samaniego v.

Empire Today LLC, 140 Cal. Rptr. 3d 492, 497 (Ct. App. 2012).

Second, the contract’s sixth-month limitations period is substantively

unconscionable.  California law permits contractually shortened limitations periods

so long as they “provide a party sufficient time to effectively pursue a judicial

remedy.”  Ellis v. U.S. Sec. Assocs., 169 Cal. Rptr. 3d 752, 757 (Ct. App. 2014)

(internal quotation marks omitted).  The district court correctly noted that

violations of labor laws are not discovered overnight:  It takes time to recognize the

violation, investigate it, and file a claim.  Given the nature of plaintiffs’ claims, the

sixth-month limitations period works as a “practical abrogation of the right of

action.”  Ellis, 169 Cal. Rptr. 3d at 757 (internal quotation marks omitted).  

Third, the costs-and-fee-shifting clause is substantively unconscionable. 

The clause awards fees and costs to the “prevailing party, or substantially

prevailing party[],” which means that even if plaintiffs prevail on some of their
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claims but not all, they may still be required to pay MHN’s attorney’s fees and

costs.  This provision is contrary to the applicable statutory cost-shifting regimes

provided by California and federal law, which entitle only the prevailing plaintiff

to an award of costs and fees.  See 29 U.S.C. § 216(b); Cal. Lab. Code § 1194(a). 

“There is no justification to ignore a [statutory] cost-shifting provision, except to

impose upon the employee a potentially prohibitive obstacle to having her claim

heard.”  Chavarria, 733 F.3d at 925.  The costs-and-fee-shifting clause results in

an “unreasonable” and “unexpected” allocation of risks.  Samaniego, 140 Cal.

Rptr. 3d at 497.  Its effect is to chill employees from seeking vindication of their

statutory rights by pursuing claims in arbitration.

Finally, we agree with the district court that, to at least a limited degree, the

filing fees and punitive damages waiver are substantively unconscionable.  The

$2600 filing fee imposed by the commercial arbitration rules hampers one

party—the employee—much more than the other.  Likewise, the punitive damages

waiver “improperly proscribes available statutory remedies” afforded to plaintiffs

bringing employment claims.  See Ingle v. Circuit City Stores, Inc., 328 F.3d 1165,

1179 (9th Cir. 2003). 

3.  The district court did not abuse its discretion by declining to sever the

unconscionable portions of the arbitration provision.  See Cal. Civ. Code
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§ 1670.5(a); Bridge Fund Capital Corp. v. Fastbucks Franchise Corp., 622 F.3d

996, 1005–06 (9th Cir. 2010) (holding that the district court did not abuse its

discretion in refusing to enforce an unconscionable arbitration clause in its

entirety).  Although the Federal Arbitration Act expresses a strong preference for

the enforcement of arbitration agreements, the Act does not license a party with

superior bargaining power “to stack the deck unconscionably in [its] favor” when

drafting the terms of an arbitration agreement.  Ingle, 328 F.3d at 1180.  Under

generally applicable severance principles, California courts refuse to sever when

multiple provisions of the contract permeate the entire agreement with

unconscionability.  See Samaniego, 140 Cal. Rptr. 3d at 1149.  The district court

found that to be the case here, because striking the five unconscionable clauses

would require it to “assume the role of contract author rather than interpreter.” 

Ingle, 328 F.3d at 1180.  While we may have reached a different conclusion on that

score had we been conducting the analysis in the first instance, we cannot say that

the district court’s determination is “illogical, implausible, or without support in

inferences that may be drawn from the facts in the record.”  United States v.

Hinkson, 585 F.3d 1247, 1263 (9th Cir. 2009) (en banc).

4.  We reject MHN’s preemption arguments as foreclosed by recent case

law.  See Chavarria, 733 F.3d at 926–27.  Chavarria applied the same general

  Case: 13-15671, 12/17/2014, ID: 9352462, DktEntry: 46-1, Page 5 of 6
(5 of 15)



Page 6 of 6

principles of California unconscionability law we have applied here.  Application

of those principles does not result in an analysis that is impermissibly unfavorable

to arbitration.

AFFIRMED.
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Zaborowski v. MHN Government Services, Inc., No. 13-15671

GOULD, Circuit Judge, concurring in part, and dissenting in part:

I concur in paragraphs 1 and 2 of the memorandum disposition but dissent

from the majority’s conclusion in paragraphs 3 and 4 of the memorandum

disposition that the district court did not abuse its discretion in not severing the

unconscionable provisions of the arbitration agreement.  I would reverse the

district court on this issue, requiring severance and leaving the arbitration

agreement in place.

A district court abuses its discretion when it erroneously interprets a law,

United States v. Beltran-Gutierrez, 19 F.3d 1287, 1289 (9th Cir. 1994), or when it

rests its decision on an inaccurate view of the law, Richard S. v. Dep’t of Dev.

Servs., 317 F.3d 1080, 1085–86 (9th Cir. 2003).  In determining whether to sever

the unconscionable provisions of the arbitration agreement, the district court relied

on a California state court decision holding that “multiple unlawful provisions”

allow a trial court to conclude that “the arbitration agreement is permeated by an

unlawful purpose.”  Armendariz v. Found. Health Psychcare Servs., Inc., 6 P.3d

669, 697 (Cal. 2000).  

But Armendariz was decided more than a decade before the Supreme

Court’s decision AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740, 1747 (2011). 

FILED
DEC 17 2014

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS
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The United States Supreme Court has vindicated a liberal federal policy favoring

arbitration.  The reasoning in Armendariz that multiple unconscionable provisions

will render an arbitration agreement’s purpose unlawful has “a disproportionate

impact on arbitration agreements” and should have been preempted by the Federal

Arbitration Act (“FAA”).  Concepcion, 131 S. Ct. at 1747.  

In my view, Concepcion and its progeny should create a presumption in

favor of severance when an arbitration agreement contains a relatively small

number of unconscionable provisions that can be meaningfully severed and after

severing the unconscionable provisions, the arbitration agreement can still be

enforced.  Id.; see also Moses H. Cone Mem’l Hosp. v. Mercury Const. Corp., 460

U.S. 1, 24 (1983) (holding that “questions of arbitrability must be addressed with a

healthy regard for the federal policy favoring arbitration”).  Here, if all the

unconscionable provisions of the arbitration agreement, as determined by the

district court and affirmed by this panel, were severed (as shown by the strikeouts

in the paragraph below), the remainder of the arbitration agreement can still be

enforced, and the district court need not “assume the role of contract author,” Ingle,

328 F.3d at 1180:

Mandatory Arbitration. The parties agree to meet and confer in
good faith to resolve any problems or disputes that may arise under
this Agreement. Such negotiation shall be a condition precedent to the

2
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filing of any arbitration demand by either party. The parties agree that
any controversy or claim arising out of or relating to this Agreement
(and any previous agreement between the parties if this Agreement
supersedes such prior agreement) or breach thereof, whether involving
a claim in tort, contract or otherwise, shall be settled by final and
binding arbitration in accordance with the provisions of the American
Arbitration Association. The parties waive their right to a jury or court
trial. The arbitration shall be conducted in San Francisco, California.
A single, neutral arbitrator who is licensed to practice law shall
conduct the arbitration. The complaining party serving a written
demand for arbitration upon the other party initiates these arbitration
proceedings. The written demand shall contain a detailed statement of
the matter and facts supporting the demand and include copies of all
related documents. [MHN shall provide Provider with a list of three
neutral arbitrators from which Provider shall select its choice of
arbitrator for the arbitration.] Each party shall have the right to take
the deposition of one individual and any expert witness designated by
another party. At least thirty (30) days before the arbitration, the
parties must exchange lists of witnesses, including any experts (one
each for MHN and Provider), and copies of all exhibits to be used at
the arbitration. [Arbitration must be initiated within 6 months after the
alleged controversy or claim occurred by submitting a written demand
to the other party.  The failure to initiate arbitration within that period
constitutes an absolute bar to the institution of any proceedings.]
Judgment upon the award rendered by the arbitrator may be entered in
any court having competent jurisdiction. The decision of the arbitrator
shall be final and binding. The arbitrator shall have no authority to
make material errors of law [or to award punitive damages] or to add
to, modify or refuse to enforce any agreements between the parties.
The arbitrator shall make findings of fact and conclusions of law and
shall have no authority to make any award that could not have been
made by a court of law. [The prevailing party, or substantially
prevailing party’s costs of arbitration, are to be borne by the other
party, including reasonable attorney’s fees.]1  

1   Although for purpose of illustrating severance, all unconscionable
provisions of the arbitration agreement, as found by the district court and affirmed

3
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The district court’s decision not to sever the unconscionable provisions of

the arbitration agreement relying on Armendariz is in my view based on an

erroneous interpretation and an inaccurate view of Concepcion and the FAA. 

Beltran-Gutierrez, 19 F.3d at 1289; Richard S., 317 F.3d at 1085–86. 

Accordingly, in my view the district court’s decision not to sever the

unconscionable provisions of the arbitration agreement should have been reversed,

preserving to the parties their basic agreement to arbitrate disputes, and furthering

the policies of the FAA as implemented in Concepcion.  I respectfully dissent in

part as to the disposition’s affirmance of the district court on the severance issue. 

by this panel, were severed, some of these provisions are arguably not
unconscionable and apparently entered into in good faith, such as the six-month
limitations period and the punitive damages waiver provisions.  The provisions to
be severed constitute a relatively small portion of the arbitration agreement and
should not be used to eliminate the parties’ ability to arbitrate their disputes.  
I recognize that one can imagine an arbitration agreement where the number and
content of unconscionable provisions are so pervasive that they rebut the
presumption in favor of severance.  If that were so, it would then be within a
district court’s discretion not to sever the unconscionable provisions and not to
enforce the arbitration agreement.  But I do not view the challenged provisions
here as being sufficient to rebut a presumption in favor of severance that I urge
should arise under Concepcion on the facts here.        

4

  Case: 13-15671, 12/17/2014, ID: 9352462, DktEntry: 46-2, Page 4 of 4
(10 of 15)



1 Post Judgment Form - Rev. 08/2013  

United States Court of Appeals for the Ninth Circuit 
 
 

Office of the Clerk 
95 Seventh Street 

San Francisco, CA 94103 
 
 

Information Regarding Judgment and Post-Judgment Proceedings 
 
 

Judgment 
• This Court has filed and entered the attached judgment in your case. 

Fed. R. App. P. 36.  Please note the filed date on the attached 
decision because all of the dates described below run from that date, 
not from the date you receive this notice. 

 
 

Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2) 
• The mandate will issue 7 days after the expiration of the time for 

filing a petition for rehearing or 7 days from the denial of a petition 
for rehearing, unless the Court directs otherwise. To file a motion to 
stay the mandate, file it electronically via the appellate ECF system 
or, if you are a pro se litigant or an attorney with an exemption from 
using appellate ECF, file one original motion on paper. 

 
 

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1) 
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3) 

 
(1) A. Purpose (Panel Rehearing): 
 • A party should seek panel rehearing only if one or more of the following 
  grounds exist: 

► A material point of fact or law was overlooked in the decision; 
► A change in the law occurred after the case was submitted which 

appears to have been overlooked by the panel; or 
► An apparent conflict with another decision of the Court was not 

addressed in the opinion. 
• Do not file a petition for panel rehearing merely to reargue the case. 

 
 

B. Purpose (Rehearing En Banc) 
• A party should seek en banc rehearing only if one or more of the following 

grounds exist: 
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► Consideration by the full Court is necessary to secure or maintain 
uniformity of the Court’s decisions; or 

► The proceeding involves a question of exceptional importance; or 
► The opinion directly conflicts with an existing opinion by another 

court of appeals or the Supreme Court and substantially affects a 
rule of national application in which there is an overriding need for 
national uniformity. 

 
 
(2) Deadlines for Filing: 

• A petition for rehearing may be filed within 14 days after entry of 
judgment. Fed. R. App. P. 40(a)(1). 

• If the United States or an agency or officer thereof is a party in a civil case, 
the time for filing a petition for rehearing is 45 days after entry of judgment.  
Fed. R. App. P. 40(a)(1). 

• If the mandate has issued, the petition for rehearing should be 
accompanied by a motion to recall the mandate. 

• See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the 
due date). 

• An order to publish a previously unpublished memorandum disposition 
extends the time to file a petition for rehearing to 14 days after the date of 
the order of publication or, in all civil cases in which the United States or an 
agency or officer thereof is a party, 45 days after the date of the order of 
publication. 9th Cir. R. 40-2. 

 
 
(3) Statement of Counsel 

• A petition should contain an introduction stating that, in counsel’s 
judgment, one or more of the situations described in the “purpose” section 
above exist. The points to be raised must be stated clearly. 

 
 
(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2)) 

• The petition shall not exceed 15 pages unless it complies with the 
alternative length limitations of 4,200 words or 390 lines of text. 

• The petition must be accompanied by a copy of the panel’s decision being 
challenged. 

• An answer, when ordered by the Court, shall comply with the same length 
limitations as the petition. 

• If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a 
petition for panel rehearing or for rehearing en banc need not comply with 
Fed. R. App. P. 32. 

  Case: 13-15671, 12/17/2014, ID: 9352462, DktEntry: 46-3, Page 2 of 5
(12 of 15)



3 Post Judgment Form - Rev. 08/2013 

 

• The petition or answer must be accompanied by a Certificate of Compliance 
found at Form 11, available on our website at www.ca9.uscourts.gov under 
Forms. 

• You may file a petition electronically via the appellate ECF system. No paper copies are 
required unless the Court orders otherwise. If you are a pro se litigant or an attorney 
exempted from using the appellate ECF system, file one original petition on paper. No 
additional paper copies are required unless the Court orders otherwise. 

 
 
Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1) 

• The Bill of Costs must be filed within 14 days after entry of judgment. 
• See Form 10 for additional information, available on our website at 

www.ca9.uscourts.gov under Forms. 
 
 
Attorneys Fees 

• Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees 
applications. 

• All relevant forms are available on our website at www.ca9.uscourts.gov under Forms 
or by telephoning (415) 355-7806. 

 
 
Petition for a Writ of Certiorari 

• Please refer to the Rules of the United States Supreme Court at 
www.supremecourt.gov 

 
 
Counsel Listing in Published Opinions 

• Please check counsel listing on the attached decision. 
• If there are any errors in a published opinion, please send a letter in writing 

within 10 days to: 
► Thomson Reuters; 610 Opperman Drive; PO Box 64526; St. Paul, MN 55164-

0526 (Attn: Jean Green, Senior Publications Coordinator); 
► and electronically file a copy of the letter via the appellate ECF system by using 

“File Correspondence to Court,” or if you are an attorney exempted from using 
the appellate ECF system, mail the Court one copy of the letter. 
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Form 10. Bill of Costs ................................................................................................................................(Rev. 12-1-09) 
 

United States Court of Appeals for the Ninth Circuit

BILL OF COSTS

Note: If you wish to file a bill of costs, it MUST be submitted on this form and filed, with the clerk, with proof of 
service, within 14 days of the date of entry of judgment, and in accordance with 9th Circuit Rule 39-1. A 
late bill of costs must be accompanied by a motion showing good cause. Please refer to FRAP 39, 28  
U.S.C. § 1920, and 9th Circuit Rule 39-1 when preparing your bill of costs.

v. 9th Cir. No.

The Clerk is requested to tax the following costs against:

Cost Taxable  
under FRAP 39,  

28 U.S.C. § 1920, 
9th Cir. R. 39-1 

 

REQUESTED 
(Each Column Must Be Completed) 

ALLOWED 
(To Be Completed by the Clerk)

No. of  
Docs.

Pages per 
Doc.

Cost per  
Page*

TOTAL  
COST

TOTAL  
COST

Pages per 
Doc.

No. of  
Docs.

Excerpt of Record

Opening Brief

Reply Brief

$

$

$

$

$

$

$ $

Other**

Answering Brief

$ $

$

$

$

$

$

$

$

$

$

$

$ $TOTAL: TOTAL:

* Costs per page: May not exceed .10 or actual cost, whichever is less. 9th Circuit Rule 39-1. 

Cost per  
Page*

Any other requests must be accompanied by a statement explaining why the item(s) should be taxed
pursuant to 9th Circuit Rule 39-1.  Additional items without such supporting statements will not be 
considered. 

Attorneys' fees cannot be requested on this form.

** Other:

Continue to next page

This form is available as a fillable version at:  
http://cdn.ca9.uscourts.gov/datastore/uploads/forms/Form%2010%20-%20Bill%20of%20Costs.pdf.
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Form 10. Bill of Costs - Continued

I, , swear under penalty of perjury that the services for which costs are taxed 

were actually and necessarily performed, and that the requested costs were actually expended as listed. 

Signature

Date 

Name of Counsel:

Attorney for:

Date Costs are taxed in the amount of $

Clerk of Court

By: , Deputy Clerk

(To Be Completed by the Clerk)

("s/" plus attorney's name if submitted electronically)
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